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AALU Bulletin No:  11-21 February 25, 2011 

Subject: Calls for Increased Regulation of Proxy Advisory Firms  

Major References: Comment Letters to the Department of Labor Regarding the Proposed 
New Definition of Fiduciary for ERISA Purposes submitted by the Center 
on Executive Compensation (dated February 3, 2011), Institutional 
Shareholder Services, Inc. (dated February 2, 2011) and Glass Lewis & 
Co. (dated January 20, 2011) 

Prior AALU Washington Reports:  10-70 
 
MDRT Information Retrieval Index Nos.:  2400.073 
 

SEE THE CIRCULAR 230 DISCLAIMERS APPENDED TO  
THE CONCLUSION OF THIS WASHINGTON REPORT. 

In an article that appeared in the February 7, 2011 print and on-line editions of 
the Wall Street Journal (print - "As Pay Votes Loom, Some Set Sights on Adviser 
Firms," Section C1; on-line - "Companies Fight Back on Executive Pay" by Aaron 
Lucchetti) a number of companies and other interested parties are quoted as calling for 
increased regulation of proxy advisory firms.  There are growing concerns that the 
proxy advisory firms' influence over the executive compensation pay practices of 
publicly-traded companies has grown significantly over the past few years, even though 
the firms currently are not subject to appropriate levels of regulatory oversight.  In 
addition, there are allegations that the firms have significant conflicts of interest 
because they provide consulting services to the same companies they are 
"independently" evaluating and making proxy voting recommendations regarding 
their pay practices.   
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Background 
 
 Most publicly-traded companies are required by the securities laws to disclose detailed information 
regarding the total compensation paid to their top executives.  This information is required to be disclosed 
or referenced when a company is seeking approval by its shareholders for certain matters, including but not 
limited to, the election of its board of directors and the approval of new compensation arrangements for its 
executives.   
 
 Proxy advisory firms are hired by institutional investors, such as mutual funds, banks, insurance 
companies, and state pension funds, to evaluate and make recommendations regarding the shareholder 
voting for the publicly-traded companies in which they are invested.  As part of this process, the proxy 
advisory firms review the detailed information disclosed regarding a company's executive compensation 
pay practices and may make recommend that shareholders vote "no" for certain matters even if not binding 
(e.g., the election of the board of directors) if the proxy advisory firms decide that certain pay practices are 
not appropriate.   
 
 This influence over shareholder voting is going to significantly increase beginning with this proxy 
season because the SEC recently finalized regulations that were proposed in October 2010 (see our Bulletin 
No. 10-70) that will require most publicly-traded companies to provide shareholders with an opportunity to 
vote at least once every three years on the total compensation paid to a company’s top executives.  The new 
rules will also require companies to provide shareholders with an opportunity to vote on the frequency of 
voting on the total compensation packages (i.e., once every year, two years or three years) and to vote on 
"golden parachute packages" if a company becomes involved in certain merger and acquisition 
transactions.  Although these required shareholder votes are not binding on the companies, they may have a 
significant impact on the companies' development of its executive compensation pay practices.  It is 
expected that the proxy advisory firms will be engaged by institutional investors to evaluate the executive 
compensation and golden parachute packages and make recommendations regarding these advisory votes. 
 
Concerns  
 
 Many publicly-traded companies that are being evaluated by the proxy advisory firms and other 
interested parties, including the Center on Executive Compensation, a trade group that represents the chief 
human resource officers of over 300 large companies, are concerned with the growing influence of the 
proxy advisory firms over executive compensation pay practices.  If one of the proxy advisory firms 
decides that a particular pay practice is questionable, and therefore, may trigger a "no vote" 
recommendation, there is very little an affected company can do to address the firms concerns.  As the 
February 7, 2011, Wall Street Journal article noted, these concerns are heightened because there are only 
two firms that seem to dominate the industry - Institutional Shareholders Services, Inc. ("ISS") and Glass 
Lewis & Co ("Glass Lewis").   
 
 There are also concerns with the current lack of regulatory oversight by the government.  It is not 
clear the extent to which certain current regulations apply to these firms and, to date, the government 
agencies that may have some authority over the firms (e.g., the SEC and DOL) have not provided much 
oversight. 
 
 In addition, there are questions about significant conflicts of interest, particularly with respect to 
ISS, the largest of the two dominant proxy advisory firms.  According to a comment letter submitted to the 
Department of Labor ("DOL") by the Center on Executive Compensation dated February 3, 2011, ISS, 
which is engaged by institutional investors to provide "independent analyses" of a company's executive 
compensation pay practices, in many cases also provides consulting services to the same companies it is 
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evaluating.  The Center on Executive Compensation asserted that these conflicts of interest affect the 
integrity of the proxy advisors' analyses and voting recommendations.   
 
 With the growing influence of the proxy advisory firms, the Center on Executive Compensation, in 
its DOL comment letter, strongly advocated for greater oversight of the industry by the Federal 
government, including by both the DOL and SEC.  ISS and Glass Lewis also submitted comment letters to 
the DOL, but indicated that any issues could be addressed under a more limited regulatory structure and 
should be considered in conjunction with similar reviews by the SEC and other government agencies.   
 
 AALU will continue to monitor this issue and will report on any significant developments in the 
future. 

 
Any AALU member who wishes to obtain a copy of the DOL comment letters submitted by the 

Center on Executive Compensation, ISS and/or Glass Lewis may do so through the following means: (1) 
use hyperlink above next to “Major References,” (2) log onto the AALU website at www.aalu.org and enter 
the Member Portal with your last name and birth date and select Current Washington Report for linkage to 
source material or (3) email Anthony Raglani at raglani@aalu.org and include a reference to this Washington 
Report. 

 
In order to comply with requirements imposed by the IRS which may apply to the Washington Report as 

distributed or as re-circulated by our members, please be advised of the following: 

THE ABOVE ADVICE WAS NOT INTENDED OR WRITTEN TO BE USED, AND IT CANNOT 
BE USED, BY YOU FOR THE PURPOSES OF AVOIDING ANY PENALTY THAT MAY BE 

IMPOSED BY THE INTERNAL REVENUE SERVICE. 

In the event that this Washington Report is also considered to be a “marketed opinion” within the meaning 
of the IRS guidance, then, as required by the IRS, please be further advised of the following: 

 

THE ABOVE ADVICE WAS NOT WRITTEN TO SUPPORT THE PROMOTIONS OR 
MARKETING OF THE TRANSACTIONS OR MATTERS ADDRESSED BY THE WRITTEN 
ADVICE, AND, BASED ON THE PARTICULAR CIRCUMSTANCES, YOU SHOULD SEEK 

ADVICE FROM AN INDEPENDENT TAX ADVISOR. 
 

 

                                                                             
The mission of AALU is to promote, preserve and protect advanced life insurance planning  

for the benefit of our members, their clients, the industry and the general public. 
 

For more information about how AALU’s advocacy efforts help protect your business and the 
advanced life insurance marketplace, visit our website at www.aalu.org, or  

call toll free 1-(888)-275-0092. 
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